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came in conflict with the rights of domestic creditors seeking to recover 
their debts against local property. This is the doctrine in force as 
against natives of the country residing in other States, and it is this 
doctrine which has been applied by the Supreme Court of Wisconsin to 
foreign creditors residing in Germany. In short, there is nothing in 
this treaty undertaking to change the well-recognized rule between States 
and nations which permits a country to first protect the rights of its own 
citizens in local property before permitting it to be taken out of the 
jurisdiction for administration in favor of those residing beyond their 
borders. 

The judgment of the Circuit Court of Milwaukee County entered upon 
the remittitur from the Supreme Court of Wisconsin is 

Affirmed. 

THE JURAGUA IRON COMPANY (LIMITED) V. THE UNITED STATES 

(Decided January 28, 1907.) 
42 United States Court of Claims, 99 

Barney, J., delivered the opinion of the court : 

The claimant is a corporation organized and existing under the laws 
of Pennsylvania, having its principal office and place of doing business 
in the city of Philadelphia. This corporation is now, and for several 
years has been, engaged in the business of mining and selling iron ore 
and its products, and in manufacturing iron and steel products, and 
was engaged in that business during the Spanish war. In furtherance 
of the business, it owned, leased, and operated mines in the island of 
Cuba, and maintained offices and manufacturing works in Cuba during 
such war ; and also owned, in connection with such works, 66 buildings, 
which had been used as dwelling houses for the use and occupation of 
its employees, and as .storehouses, offices, etc., in connection with the 
business of the claimant. 

While the Spanish war was in progress, and on or about July 11, 
1898, General Miles, then in command of the United States forces in 
Cuba, by the advice of the medical staff, ordered the destruction by fire 
of the 66 houses mentioned, to prevent the spread of the yellow fever 
then prevalent in that vicinity, by the destruction of the fever germs 
which were believed to be lurking therein. At the time of the destruc- 
tion of these houses, troops of the United States were stationed near 
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them, and they were burned for the purpose of preserving the health and 
lives of these troops. In connection with these houses, some furniture 
and tools belonging to the claimant were also incidentally destroyed 
by said fire. Also, about the same time, other personal property of the 
claimant was damaged by the necessary military operations of the United 
States troops. 

This action is brought by the claimant to recover from the defendants 
a judgment for damages growing out of this destruction. 

The first question to be considered in the determination of this case 
is the status of the property destroyed — i. e., whether it is to be treated 
as " enemy property " or the property of a citizen of the United States. 
The law seems to be well settled that when a citizen of one belligerent 
country is doing business in the other belligerent country and has built 
up and purchased property there which has a permanent situs, such 
property is subject to the same treatment as property of the enemy. At 
first sight this rule of law seems to be a harsh one, but when we con- 
sider that the property therein situated is a part of the assets of a 
country, and in a certain sense a part of the country itself, and further 
consider the difficulty, in stress of war, of discriminating between enemy 
and citizen property situated in the same country, the rule seems to be 
reasonable and necessary. 

A foreigner living and established within the territory of a State is, to a 
large extent, under its control; he can not be made to serve it personally in war, 
but he contributes by way of payment of ordinary taxes to its support, and his 
property is liable, like that of subjects, to such extraordinary subsidies as the 
prosecution of a war may demand. His property being thus an element of 
strength to the State, it may reasonably be treated as hostile by an enemy. 
(Hall's International Law, 5th ed., 497.) 

Property is considered to be necessarily hostile by its origin when it consists 
in the produce of estates owned by a neutral in belligerent territory, although 
he may not be resident there. Land, it is held, being fixed, is necessarily 
associated with the permanent interests of the State to which it belongs, and 
its proprietor, so far from being able to impress his own character, if it happens 
to be neutral, upon it or its produce, is drawn by the intimacy of his association 
with property which can not be moved into identification in respect of it with its 
national character. The produce of such property therefore is liable to capture 
under all circumstances in which enemy's property can be seized. (Hall's 
International Law, 5th ed., 504.) 

The same doctrine is laid down in Halleck's International Law, volume 
1, 414-415, and in Taylor's International Law, 533, and has been recog- 
nized by the Supreme Court (Thirty Hogshead of Sugar v. Boyle, 9 
Cranch, 191). 
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Assuming the property in question to be treated as " enemy property," 
we see no ground for the contention that the Government is liable for its 
destruction under the circumstances as stated; for, while the severities 
of war are being much ameliorated by recent treaties and international 
conferences, war, within certain limits, is and always will be destructive 
of the lives and property of the enemy. 

Some of the circumstances under which the property of the enemy 
may be destroyed are stated by the same authority as follows : 

Finally, all devastation is permissible when really necessary for the preserva- 
tion of the force committing it from destruction or surrender; it would even 
be impossible to deny to an invader the right to cut the dikes of Holland to 
save himself from such a fate. (Hall's International Law, 5th ed., 535; see 
also Taylor's International Law, 482-483.) 

In the exigencies of war, the military forces of the United States were 
placed in a position where the lives of the soldiers were endangered by 
the prevalence of yellow fever, and the germs of this disease were 
believed to be lurking in the buildings belonging to the claimant, near 
which these soldiers were necessarily encamped. The danger to health 
and life was imminent and seemed to call for heroic measures. It would 
not be contended that a belligerent would not have the right, under the 
most humane usages of modern warfare, to destroy the property of the 
enemy for the purpose of protecting its army from artillery or musket 
fire; and we can see no reason why it should not have the same right, 
if necessary for the protection of its army against the ravages of disease. 

About the time of the destruction of these buildings other property 
belonging to the claimant was damaged as a necessary incident to the 
military operations of our troops. As to the want of liability of the 
defendants for such damage, it is hardly necessary to cite authorities, but 
reference is made to the above text-books at the pages as noted. 

We have thus far considered this case upon the assumption that the 
property destroyed was " enemy property," but we believe that even if it 
is to be considered as the property of an American citizen, no cause of 
action is proven against the defendants. 

That a belligerent is not liable for the necessary destruction of private 
property of a citizen caused by necessary military operations, is also so 
well settled as hardly to need reference to authorities. This question 
arose in the case of Pacific Railroad v. United States (120 U. S., 227), 
and in deciding that case the court said : 

The principle that, for injuries to or destruction of property in necessary mili- 
tary operations during the civil war, the Government is not responsible is thus 
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considered established. Compensation has been made in several cases, it is 
true, but it has generally been, as stated by the President in his veto message, 
" a matter of bounty rather than of strict legal right." 

Hence, whether considering the property destroyed as " enemy prop- 
erty," or otherwise, we do not believe the claimant is entitled to recover, 
and the petition is dismissed. 



THE SLOOP TOWNSEND 

(Decided February 18, 1907.) 
42 United States Court of Claims, 134 

Atkinson, J., delivered the opinion of the court : 

The sloop Townsend, a small New England vessel, built and registered 
in the State of Maine, sailed from the State of Massachusetts August 
28, 1798, bound for the British island of Antigua. Her cargo consisted 
of lumber, shingles, staves, and fish. The vessel was owned by three 
American citizens of the State of Maine, who also were the owners of 
the cargo. In the early part of October, 1798, while on her outward 
voyage to Antigua, she was captured by the French privateer Le Pellitier, 
and was conveyed to Guadeloupe, arriving October 10 of that year, when 
vessel and cargo were condemned " as good prize " by a French court 
sitting at said place, for the reasons that she had not on board " a role 
d'equipage and invoice of cargo/' notwithstanding the fact that the evi- 
dence showed (translations by the interpreter of the French court) that 
she carried the following papers : 

No. 1. Her register, showing that Joseph Campbell, from Boothbay, in the 
State of Massachusetts, mariner, together with William McCobb, esquire, and 
Ephraim McFarland, mariner, both from Boothbay, in said State, are the owners. 
Dated at the port of Wiscasset, October 11th, 1797. 

No. 2. Her sea letter from the port of Boothbay for Antigua, with a cargo 
of boards, staves, shingles, and codfish. Dated August 28, 1798. 

No. 3. Agreement of the captain with his crew for Antigua. 

No. 4. His clearance from the customs-house in Wiscasset for Antigua, with 
a cargo of sixty thousand feet of boards, four thousand staves, sixty-two thou- 
sand shingles, thirty quintals codfish. 

No. 5. Instructions from the owners to the captain for Antigua or any other 
port not prohibited by the laws of the United States, etc. 

No. 6. A printed notice concerning the action of masters of American vessels 
in case of seizure or detention of their men by any foreign power. 



